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Award Application

% Printer Format

1. For which proceeding are you seeking compensation?

Proposed merger of Centene and Health Net

2.  What is the amount reguested?

$3,368.50

3. Proceeding Contribution:

Provide a description of the ways in which your involvement made a substantial contribution to the
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Consumer Participation Program

5.

6.

proceeding as defined in California Code of Reguiations, Title 28, Section 1010{b)(14}, supported by
specific citations to the record, your testimony, cross-examination, arguments, briefs, {etters, motions,
discovery, or any other appropriate evidence.

ers remaining)

Western Center on Law and Poverty (WCLP) submits this request for reascnable advocacy
fees for our substantial contribution to the decision of the Department of Managed Heaith
Care (DMHC) regarding Centene Corporation’s acquisition of Heaith Net, Inc. WCLP
substantially contributed to DMHC’s review of the proposed merger in a variety of ways.
On December 7, 2015, Elizabeth Landsberg, Director of Policy Advocacy, provided an oral
statement to the Department during which she voiced major concerns regarding this
particular health plan merger, including performance quality concerns based on analysis
conducted by Linda Nguy, Policy Advocate. Collaborating with legal aid partners, we
drafted and submitted a comment letter on December 14, 2015. Following the
Department’s public meeting, Ms. Landsberg worked with Health Access and Consumers
Union to jointly submit to the Department a list of questions we recommended DMHC ask
of the plans. Those 13 questions were delivered to DMHC via email on December 14,
2015. We believe these questions provided a substantial service to the Department by
amphasizing which aspects of the proposed merger required extra consideration.
Additionally, in our written comments, WCLP detailed for the Department several concerns
and recommendations, designed to protect consumer interests in the event that the
Department approved the merger, which were reflected in the final agreement between
DMHC and the plans. Specifically, our recommendation that the plans be required to
improve their quality and consumer satisfaction ratings is reflected in Undertakings 18
through 26. Our recommendation that the plans should be required to improve their
provider directories and to make them accurate, accessible, and regularly updated is
addressed by Undertaking 27. Our recommendation that a certain quantity of staff remain
in California to expedite consumer complaint resolution process is addressed by
Undertaking 14, which requires the plans to commit to maintaining certain leadership as
well as other key operations in California. In addition, Undertaking 29 requires the plans
to create a grant program to support locally-based consumer assistance programs at a
minimun of $5 million over 5 years. Our recommendation that Centene pledge to be an
active participant in Healthy San Diego is addressed by Undertaking 25, which requires
the plans for a period of three years following the merger to actively and constructively
participate in the Healthy San Diego Collaborative. We also participated in several phone
and in-person meetings at DMHC regarding this proceeding.

Piease attach your time and billing record in the “Add Attachment” box below. In the time and billing
record, include the hourly rate of compensation for each witness or advocate and a justification for each
hourly rate, which may include copies of or citations to previously approved hourly rate; and each witness
or advocate’'s resume or curricutum vitae. The time and billing record shouid show the date and exact
amount of time spent on each specific task in thirty (30) minute increments, as defined in California Code
of Reguiations, Title 22, Section 1010{d)(3}.

Document Name Date Upiocaded Uploaded By
frestern Center combined :17/2016 3:27:32 PM | Richard Rothschild view
Landsberg resume 5/17/2016 3:28:37 PM Richard Rothschiid View
Nguy resume 5/17/2016 3:28:56 PM Richard Rothschild Yiew
Order awarding fees ©o WC /17,5016 3:29:41 PM | Richard Rothschild view
- see page 10
PUC hourly rates 2015 5/17/2016 3:36:58 PM Richard Rothschild View

Clear and concise statement of participants interest in the proceeding which explains why participation is
needed to represent the interests of consumers

- Western Center has warked for more than four decades to maximize access to health care
for low-income Californians using impact litigation, administrative advocacy, legislative
and budget advocacy, and working in partnership with tocatl legal aid program directly
serving health care consumers. As a member of the Health Consumer Alliance (HCA), a
partnership of consumer assistance programs operated by community-based legal
services organizations and two support centers, we are confronted with the issues our
clients face when they cannot get the care they need.

The information contained in the Petition to Participate remains true and correct to the best of the
knowiedge of the person verifying the information.

Yes

1 am authorized to certify this document on behaif of the applicant. By entering my name below, I certify
under penalty of perjury under the faws of the State of California that the foregoing statements within at
documents filed electronicaily are true and correct and that this deciaration was executed at

Los Angeles  (City), _Ca _ (State), on May 17, 2016
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Status:

Active
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lizabeth Landsberg

£ Richard Rothschild
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ELIZABETH LANDSBERG
WESTERN CENTER ON LAW AND POVERTY

CENTENE/HEALTH NET ATTORNEY TIME - THRU MAY 17, 2016

Date Description Hours Hourly Rate Total
Preparation for DMHC hearing on proposed
acquisition - research on HN quality data, Medi-
12/7/2015|Cal counties, etc. 0.5
Attendance and testimony at DMHC hearing on
12/7/2015]proposed acquisition 1.5
12/7/2015|Started letter to DMHC on proposed acquisition 0.4
Drafted letter to DMHC on proposed merger;
12/11/2015{sent to advocates for review. 1
Review of and edits to proposed joint questions
12/13/2015|with Consumers Union and Health Access 0.2
Wrote and submitted petition to participate in
12415 /20151 the Consumer Participation Program 0.4
TOTAL 4 $550 $2,200
LINDA NGUY
WESTERN CENTER ON LAW AND POVERTY
CENTENE/HEALTH NET ATTORNEY TIME - THRU MAY 17, 2016
Date Description Hours Hourly Rate Total
Review of and edits to proposed joint questions
12/13/2016{with Consumers Union and Health Access. 0.2
Call with other advocates {(Health Access, CU,
3/21/2016|Greenlining) on merger.
1/28/2016|Call with Health Access and CU on merger. 0.2
12/14/2015|Compiled comments for DMHC comment letter. 0.6
Reviewed/researched Health Net/Centene
12/11/2015]quality performance for DMHC comment letter 2
Meeting with DMHC and other advocates on
9/24/2015|merger. 0.1
TOTAL 4.1 5285 $1,168.50
Grand Total $3,368.50

Also attached are resumes for Ms. Landsberg and Ms. Nguy; the Public Utilities Commission 2015 resolution re
hourly rates to be awarded to intervenors; and a 2014 fee award to the Western Center (see page 10 for

hourly rate information).










The Employment Law Center / Legal Aid Society of San Francisco, San Francisco,
CA, Summer 1997

Law Clerk

Individual client assistance through worker’s rights clinic. Legal research and writing
projects on sex discrimination, family leave and Equal Pay issues.

United States District Court, San Francisco, CA, Summer 1996

Judicial Extern, Hon. Susan Hliston.

Researched and drafted orders and bench memoranda on issues including wrongful
termination, constitutional claims, civil rights claims, petitions for writ of habeas corpus
and attorney sanctions. Presented cases orally to the judge.

Education

UC Berkeley Boalt School of Law, Berkeley, California, J.D., May 1998

Honors: Moot Court Award in Combined Written and Oral Advocacy, Spring 1996
Activities: Editor in Chief, Berkeley Women’s Law Journal (1997-1998); East Bay
Workers’ Rights Clinic; organized student-formed class: New Directions in Diversity to
develop ways to continue racial diversity in light of restrictions on some affirmative
action strategies.

Pomona College, Claremont, California, B.A., History, June 1991

Community Service

Congregation B’nai Israel Board of Trustees, 2013 - Present
Vice President for Administration, 2015 — Present
Member of the Board, 2013-2015

Sacramento Taskforce on Income Inequality, 2015
Co-Chair, Taskforce formed by Sacramento Mayor to recommend local minimum wage
ordinance.

Sustainable Living Committee, Congregation B’nai Israel, 2007 — 2010
Chair, Committee to promote energy efficiency and ethical and environmentally
sustainable food practices.

Family Shalom, Sacramento, CA, 2001-2007
Member, Jewish Women’s Group Against Domestic Violence

Shalom Bayit, San Francisco, CA, 1994 — 1999
Member, Jewish Women’s Task Force Against Domestic Violence

The Riley Center, San Francisco, CA, 1991 — 1993
Volunteer Advocate. Counseled women at shelter for battered women and their children,
co-facilitated weekly health group and provided shelter coverage.
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 covemenoger

Petitioner Evelyn Carpio Judge Luis A. Lavin ounty of Los Angeien ™
V. Hearing: July 24, 2014 ‘
California Department of Social Services; and JUL 24 2014
Will Lightbourne, in his official capacity as Sherri R. Carter, Exscutiva Officer/Clerk
director of California Department of Social : | , .
Services. By N. DiGiambattista, Deputy
Case No. BS135127 Tentative Decision Granting Petitioner’s

' Motion for Attorneys’ Fees in the amount of

$186,180

Petitioner Evelyn Carpio seeks attorneys’ fees in the amount of $28§,278, plus “reasonable fees
for the reply brief,” under Code of Civil Procedure section 1021.5. After reading and
considering the moving and opposition papers, the Court renders the following decision:

Request for Judicial Notice

The Court grants Respondents’ unopposed request for judicial notice of the Manual of Policies
and Procedures, Electronic Benefit Transfer System.

Statement of the Case

Petitioner is a CalWORKS beneficiary who receives cash aid through California’s Electronic
Benetits Transfer (“EBT”) system. Respondent California Department of Social Services
(“DSS”) is the agency charged with administering California’s public benefits programs and
EBT system.

In 2009, $720 was stolen from Petitioner’s EBT account, (First Amended Petition (“FAP”) g
20, 21). It took nearly two years (and two administrative hearings) for Petitioner to recover the
stolen benefits from Respondent DSS and the Los Angeles County Department of Public Social
Services (“DPSS”). (Id., 9921-31). According to Petitioner, under DSS’s benefit-
reimbursement scheme in existence at the time her benefits were stolen, her stolen benefits
would have been reimbursed within five working days had she been the victim of paper-warrant
theft as opposed to EBT theft. See Gov. Code, § 29853.5(b).

On September 16, 2011, Petitioner’s counsel sent Will Lightbourne, DSS’s Director, a letter
demanding that DSS change its stolen benefit policy to provide victims of electronic-benefit theft
with the same protections afforded victims of paper-warrant theft. (Pallack Decl., § 6, Exhibit 2).
The letter sets forth the legal theory upon which Petitioner claimed that DSS was required to
apply Government Code section 29853.5(b) to cases of reported EBT theft. (See Id., § 6, Exhibit
2). The letter also states that if DSS did not change its policy within 31 days (October 17, 2011),
Petitioner would seek a writ of mandate requiring such action. (Id., 9 6, Exhibit 2). According
to Petitioner, neither Director Lightbourne nor any other DSS representative responded to
Petitioner’s September 16, 2011 letter. (Id., § 6).
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On December 8, 2011, Petitioner filed her original petition seeking a writ of mandate ordering
Respondent DSS to follow the procedures set forth in Government Code section 29853.5(b) in
cases of reported EBT theft.

In January 2012, California Assembly Member Steven Bradford learned of Petitioner’s lawsuit
after it received media attention. (Bradford Decl., § 5). Bradford then began drafting AB 2035
with the intent to remedy the losses caused by DSS’s and local social service agencies’ delays in
reimbursing electronic benefits to EBT-theft victims. (I1d., 19 5-8). In doing so, Bradford
believed that legislative action would provide swifter and more effective relief for EBT-theft
victims. (Id., § 7). Bradford introduc¢ed AB 2035 in the California Legislature on February 12,
2012. (Id., 14). In April 2012, Petitioner requested an informal stay of the instant action
pending approval or defeat of AB 2035. (Crane Decl., q 6, Exhibit C; Dozier Decl., 4 7).

On September 14, 2012, AB 2035 was signed into law. (Bradford Decl., § 4; see AB 2035
attached to Petitioner’s MPA). The bill amended Welfare and Institutions Code section 10072 as
follows: “A recipient shall not incur any loss of cash benefits that are taken by an unauthorized

. withdrawal, removal, or use of benefits that does not occur by the use of a physical EBT card
issued to the recipient or authorized third party to directly access the benefits.” See Welf. & Inst.
Code, § 10072(g)(2); see also AB 2035 attached to Petitioner’s MPA (hereinafter cited as “AB
2035”). AB 2035 also amended Welfare and Institutions Code section 10072 to require DSS to
establish a protocol designed to promptly replace stolen EBT benefits. See Welf. & Inst. Code, §
10072(g)(2); see also AB 2035.

On October 19, 2012, following AB 2035’s passage, Petitioner’s counsel contacted DSS’s
counsel to arrange a settlement meeting. (Dozier Decl., § 10). At the same time, Petitioner’s
counsel sent DSS’s counsel a settlement offer. (Id., § 10). On October 31, 2012, Petitioner’s
counsel followed up on its October 19, 2012 offer to engage in settlement negotiations. (Id., §
10). According to Petitioner’s counsel, DSS never agreed to engage in discussions concerning
settlement of this lawsuit. (Id., 1 10).

On December 18, 2012, Assembly Member Bradford held a meeting with Petitionet’s and DSS’s
counsel. (Dozier Decl., ¥ 11). At the meeting, Petitioner’s counsel expressed concern about the
extent of benefits DSS intended to cover under, and the timeframe in which DSS intended to
reimburse stolen benefits in accordance with, AB 2035’s amendments to Welfare and Institutions
Code section 10072. (Dozier Decl., { 11-12).

On December 31, 2012, DSS issued interim instructions governing the implementation of AB
2035. (Dozier Decl., 9§ 13). The interim instructions provided that stolen General
Assistance/General Relief (“GA/GR”) benefits would not be covered by AB 2035 and that stolen
benefits covered by AB 2035 should be replaced within 15 business days of a beneficiary’s
reporting the benefits stolen. (Id., Y 13).

On January 14, 2013, Petitioner’s counsel asked DSS’s counsel to stipulate to Petitioner’s filing
of an amended petition (“FAP”), which would add a challenge to DSS’s proposed implementing
instructions. (Dozier Decl., § 15). After DSS’s counsel refused to stipulate, Petitioner’s counsel
filed a motion for leave to file the FAP, which DSS opposed. (Id., 16, 19). On February 26,
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2013, the Court granted Petitioner’s motion for leave to file the FAP. (Id., §20). That same day,
Petitioner tiled the FAP.

On March 20, 2013, Petitioner’s counsel attempted to reengage DSS’s counsel in settlement
negotiations with an eye towards changing DSS’s implementing instructions to provide relief for
stolen GA/GR benefits and establish a shorter timeframe within which reported stolen benefits
would be reimbursed. (Dozier Decl., §21). Throughout the parties’ negotiations, Petitioner’s
counsel conducted discovery concerning the reimbursement timeframe issue. (Id., § 22).

On May 31, 2013, DSS issued a draft of its final implementing instructions that incorporated
GA/GR benefits and shortened the reimbursement timeframe from 15-business days to 10-
business days. (Dozier Decl., §23). Again, Petitioner’s counsel asked DSS’s counsel to enter
into settlement negotiations. (Id., §23). According to Petitioner’s counsel, the parties never
engaged in further settlement discussions. (Id., §23).

On August 30, 2013, DSS issued its final implementing instructions for AB 2035. (Rapone
Decl., § 16, Exhibit E). On January 6, 2014, Petitioner dismissed the instant action.

On February 29, 2014, the parties submitted, and the Court signed, a stipulation to extend the
deadline to file Petitioner’s motion for attorney’s fees. The motion was timely filed. It was

argued and submitted on July 24, 2014.

Summary of Applicable Law

Code of Civil Procedure section 1021.5 authorizes courts to award attorneys’ fees to prevailing
parties under a private attorney general theory. To award section 1021.5 fees, the Court must
find not only that the party was successful, but also that the party’s efforts satisfy specific
criteria:

“Upon motion, a court may award attorneys’ fees to a successful party . . . in any action
which has resulted in an important right affecting the public interest if: (a) a significant
benefit, whether pecuniary or non-pecuniary, has been conferred on the general public or
a large class of persons, (b) the necessity and financial burden of private enforcement, or
enforcement by one public entity against another public entity, are such as to make the
award appropriate.”

It is well settled that under the catalyst theory, attorneys’ fees may be awarded to a successful
party pursuant to section 1021.5 even if the underlying litigation did not result in a favorable
final judgment. Graham v. DaimlerChrysler Corp., (2004) 34 Cal.4th 553, 565-66. Under the
catalyst theory, an award of attorney’s fees to a petitioner is appropriate if the respondent
“changes its behavior substantially because of, and in the manner sought by, the litigation.” Id.,
at p. 560. “[T]o be eligible for attorney fees under section 1021.5, a [petitioner] must not only be
a catalyst to [the respondent’s] changed behavior, but the lawsuit must have some merit . . . and
the [petitioner] must have engaged in a reasonable attempt to settle its dispute with the
[respondent] prior to litigation.” Id., at pp. 560-561.
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The amount of fees awarded under section 1021.5 is calculated using the “lodestar-multiplier”
method. Serrano v. Priest, (1977) 20 Cal.3d 25, 48. Under this method, the base is computed by
multiplying the number of hours reasonably expended by a reasonable hourly rate for these
services. Id. Hours reasonably expended are those that are useful and necessary and directly
contributed to the resolution of the action. Serano v. Unruh, (1982) 32 Cal.3d 621, 639. A
reasonable hourly rate is “the reasonable rate for comparable legal services in the local
community for non-contingent litigation of the same type.” Environmental Protection Info. Ctr.
V. Cal Dep’t of Forestry & Fire Protection, (2010) 190 Cal. App. 4th 217, 248.

“[IIn the absence of ‘circumstances rendering an award unjust, an attorney fee award should
ordinarily include compensation for all of the hours reasonably spent, including those relating
solely to the fee.”” Bemardi v. County of Monterey, (2008) 167 Cal. App.4th 1379, 1394,
“*California courts have long held that trial courts have broad discretion in determining the
amount of a reasonable attorney's fec award. This determination is necessarily ad hoc and must
be resolved on the particular circumstances of each case.”” [d.

Analysis

1. Petitioner is the Successful Party under a Catalyst Theory

Petitioner argues she is the successful party under the catalyst theory because her lawsuit caused
the California Legislature to enact AB 20335, which amended Welfare and Institutions Code
section 10072 to provide Petitioner and other EBT beneficiaries with the relief sought through
Petitioner’s lawsuit. The Court agrees.

In determining whether a petitioner is a successful party for purposes of section 1021.5, the most
important factor is the impact of the petitioner’s lawsuit, not the manner of its resolution.
Graham, supra, 34 Cal.4th at p. 566. In determining whether the petitioner seeking attorney’s
fees is entitled to a fee award, the trial court must realistically assess the litigation to “determine,
from a practical perspective, whether or not the action served to vindicate an important right so
as to justify an attorney fee award under section 1021.5.” Ibid. “Thus, an award of attorney fees
may be appropriate where [the petitioner’s| lawsuit was a catalyst motivating defendants to
provide the primary relief sought . . . A plaintiff will be considered a ‘successful party’ where an
important right is vindicated ‘by activating defendants to modify their behavior.”” Ibid
{emphasis original). In other words, to qualify as the successful party under the catalyst theory,
the petitioner seeking attorey’s fees must establish causation—i.e., that the petitioner’s lawsuit
was a cause of the respondent’s favorable change in behavior. See Cates v. Chiang, (2013) 213
Cal.App.4th 791, 807. “To satisfy the causation prong of the catalyst theory, the plaintiff need
not show the “litigation [was] the only cause of defendant's acquiescence. Rather, [the] litigation
need only be a substantial factor contributing to defendant's action. . . . Put another way, courts
check to see whether the lawsuit initiated by the plaintiff was ‘demonstrably influential’ in
overturning, remedying, or prompting a change in the state of affairs challenged by the lawsuit.”
Id., at pp. 807-808.

Here, Petitioner has established that her lawsuit was the catalyst that caused Respondent DSS to
change its policy concerning reimbursement of stolen EBT benefits. The express language of
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AB 2035’s findings and the timing of Petitioner’s initiation of her lawsuit with respect to the
timing of the Legislature’s drafting and enacting of AB 2035 establish this point. For example,
Section 1of AB 2035’s findings provides in relevant part:

(d) Because of this inequity, a petition for writ of mandate, Carpio v. Lightbourne
(Case No. BS135127) was filed in the Los Angeles County Superior Court in
December 2011, to address a solution for families that have been victims of
skimming.

(€) &t is therefore the intent of the Legislature in enacting this act to address the
problem of electronic theft of public benefits that is at issue in Carpio v.
Lightbourne.

(Crane Decl., § 5, Exhibit B) (emphasis added).

Aside from the express language of AB 2035, Petitioner’s evidence establishes that the instant
lawsuit spurred the Legislature’s passage of AB 2035. In September 2011, Petitioner’s counsel
sent Respondent DSS a letter requesting that DSS change its policy concerning reimbursement of
stolen EBT benefits within 31 days or else Petitioner would seek a writ of mandate requiring
such action. (Pallack Decl., § 6, Exhibit 2). After Respondent DSS did not respond to the letter,
Petitioner filed the original underlying petition for writ of mandate on December 8, 2011,
requesting an order from the Court requiring DSS to reimburse Petitioner’s and other similarly
sitnated EBT beneficiaries’ stolen EBT benefits. (Pallack Decl., § 6; Original Petition, § 32).
Soon after filing the original petition, Petitioner’s counsel spoke to the media about Petitioner’s
lawsuit. (See e.g., Dozier Decl., § 4, Exhibit B). In January 2012, California Assembly Member
Steven Bradford learned of Petitioner’s lawsuit after the suit was publicized. (Bradford Decl., §
5). Bradford then began drafting AB 2035 with the intent to remedy the losses caused by DSS’s
and local social service agencies’ delays in reimbursing electronic benefits to EBT-theft victims.
(Id., 197 5-8). In doing so, Bradford believed that legislative action would provide swifter and
more effective relief for EBT-theft victims. (Id., § 7). Bradford introduced AB 2035 in the
California Legislature on February 12, 2012, and on September 14, 2012, the bill was signed into
law. (Bradford Decl., § 4; see AB 2035 attached to Petitioner’s MPA).

Respondent DSS argues that Petitioner’s lawsuit was not the catalyst for the Legislature’s action
but rather a shell through which Petitioner’s counsel could attempt to recover the costs of its
participation in AB 2035’s enactment. This argument is not supported by the evidence. DSS has
presented the Court with no evidence demonstrating that Petitioner’s counsel was actively
involved in, and primarily concerned with, the legislative process prior to initiating Petitioner’s
lawsuit. In fact, DSS has presented no evidence that legislators or lobbyists had begun working
on AB 2035 prior to the time Petitioner initiated the instant action. See Tipton-Whittingham v.
City of Los Angeles, (2004) 34 Cal.4th 604, 609. Rather, as outlined above, the evidence shows
that Petitioner initially intended to pursue a writ of mandate to obtain her desired relief (see
Pallack Deck., 9 6, Exhibit 2), and her counsel did not become involved in AB 2035’s creation
until after she filed the original underlying petition. (See Bradford Decl., Y 5-8; Reply

. Barthalow Decl., § 6).
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The Court also finds that Petitioner’s lawsuit, specifically Petitioner’s filing of her first amended
petition (“FAP”), was the catalyst that caused Respondent DSS to change its implementing
instructions for AB 2035 to provide greater coverage for stolen EBT benefits and swifter relief to
victims of stolen EBT benefits. At a December 18, 2012 meeting with Assembly Member
Bradford following AB 2035’s passage, Petitioner’s counsel expressed concern about the extent
of benefits DSS intended to cover, and the timeframe in which DSS intended to reimburse stolen
benefits following theft reports, under amended Welfare and Institutions Code section 10072.
(Dozier Decl., 9 11-12).

On December 31, 2012, DSS issued interim instructions governing the implementation of AB
2035. (Dozier Decl., §13). The interim instructions provided that stolen General
Assistance/General Relief (“GA/GR”) benefits would not be covered by AB 2035 and that stolen
benefits covered by AB 2035 should be replaced within 15 business days of a beneficiary’s
reporting the benefits stolen. (Id., §13). On January 14, 2013, Petitioner’s counsel asked DSS’s
counsel to stipulate to Petitioner’s filing of the FAP, which amended the original petition to
include a challenge to DSS’s implementing instructions. (Id., § 15). After DSS’s counsel
refused to stipulate, Petitioner’s counsel filed a motion for leave to file the FAP, which DSS
opposed. (Id., 1916, 19). On February 26, 2013, the Court granted Petitioner’s motion for leave
to file the FAP. (I1d., 7 20).

After Petitioner filed the FAP, Petitioner’s counsel reengaged DSS’s counsel in settlement
negotiations with an eye towards changing the AB 2035 implementing instructions to provide
relief for stolen GA/GR benefits and a shorter timeframe within which reported stolen benefits
would be reimbursed. (Dozier Decl., § 21). At the same time, Petitioner’s counsel conducted
discovery concerning the reimbursement timeframe issue. (Id., §22). On May 31, 2013, DSS
issued final implemental instructions that incorporated GA/GR benefits and shortened the
reimbursement timeframe from 15-business days to 10-business days. (Id., §23). Because DSS
opposed Petitioner’s attempts to challenge its implementing instructions through the instant
litigation and did not incorporate changes favorable to Petitioner’s position until after Petitioner
succeeded in filing the FAP, the evidence demonstrates that Petitioner’s effort in pursuing the
litigation was a substantial factor in causing DSS to change its final implementing instructions.
See Cates, supra, 213 Cal.App.4th at pp. 807-808. DSS presents no evidence directly refuting
Petitioner’s argument that this litigation influenced DSS to change its implementing instructions.
See Graham, supra, 34 Cal.4th at p. 573 (“the defendant in such cases knows better than anyone
why it made the decision that granted the plaintiff the relief sought, and the defendant is in the
best position to either concede that the plaintiff was a catalyst or to document why the plaintiff
was not™).

2. Petitioner’s Lawsuit was Meritorious

Respondent DSS argues that Petitioner is barred from recovering attorney’s fees because her
lawsuit was meritless. DSS contends that Petitioner’s lawsuit was meritless because, prior to AB
2035’s enactment, courts lacked authority to require DSS to reimburse stolen EBT benefits in the
manner sought by Petitioner. Specifically, DSS contends that prior to AB 2035°s enactment, the
statutory scheme covering stolen public benefits reimbursement applied only to paper warrants
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and did not provide for a reimbursement mechanism for electronic benefits. The Court disagrees
with DSS’ contentions.

To support an attorney’s fee award under the catalyst theory, the moving party must establish
that its lawsuit was not “frivolous, unreasonable or groundless.” Graham, supra, 34 Cal.4th at p.
575. “At the very least, a plaintiff must establish ‘the precise factual/legal condition that [it]
sought to change or affect’ as a prerequisite for establishing the catalytic effect of its lawsuit.”
Id. at p. 576. Although Welfare and Institutions Code section 29853.5 does not expressly
address stolen electronic benefits, Petitioner’s claim that EBT beneficiaries are entitled to
protections for stolen electronic benefits similar to those protecting lost or stolen public benefit
paper warrants was not without merit. (See Petition §32). Indeed, in Petitioner’s administrative
appeal seeking reimbursement of her stolen electronic benefits, the administrative law judge
found that Government Code section 29853.5 extended to claims for stolen electronic benefits
and awarded Petitioner a reimbursement of her stolen benefits. (See Prieto Decl., § 7, Exhibit 3).
The administrative law judge’s decision was affirmed by DSS’s Director. (Id., § 7, Exhibit 3).

Further, established principles of statutory interpretation support Petitioner’s position that
Government Code section 29853.5 could be expanded to protect stolen electronic benefits. For
example, courts have acknowledged that “[s]tatutory interpretation must be prepared to
accommodate technological innovation, if the technology is otherwise consistent with the
statutory scheme.” Ni v. Slocum, (2011) 196 Cal.App.4th 1636, 1652. With this principle in
mind, it was reasonable for Petitioner to believe that Government Code section 29853.5
protected stolen electronic benefits because the express purpose of that statute is to provide
replacement of lost benefits “fo ensure that the needs of the family continue to be met . .. .”
Beverly v. Anderson, (1999) 76 Cal.App.4th 480, 487 (emphasis original); see also Gov. Code, §
29853.5(b).

3. Petitioner Made a Reasonable Attempt to Settle

The final requirement for recovery of attorney’s fees under the catalyst theory is that the party
seeking a fee award must have made a reasonable attempt to settle her claim prior to initiating
litigation. Graham, supra, 34 Cal.4th at pp. 560-561. “Lengthy prelitigation negotiations are not
required, nor is it necessary that the settlement demand be made by counsel, but a plaintiff must
at least notify the defendant of its grievances and proposed remedies and give the defendant the
opportunity to meet its demands within a reasonable time.” Id., at p. 577.

Petitioner made a reasonable attempt to settle her dispute with Respondent DSS prior to initiating
this action. On September 16, 2011, Petitioner’s counsel sent Director Lightbourne a letter
demanding that DSS change its stolen benefit policy to provide victims of electronic-benefit theft
with the same protections afforded victims of paper-warrant theft. (Pallack Decl., § 6, Exhibit 2).
The letter clearly sets forth the legal theory upon which Petitioner based her claim that DSS was
required to modify its stolen benefit policy, with citations to the statutory scheme addressing the
state’s stolen benefit reimbursement procedures and case law interpreting these procedures. (ld.,
4 6, Exhibit 2). The letter also sets forth Petitioner’s proposed remedy—i.e., modification of
DSS’s stolen benefit policy to provide greater protection for victims of stolen electronic benefits.
(Id., ¥ 6, Exhibit 2). Additionally, the letter states that if DSS does not change its policy within
31 days, Petitioner would seek a writ of mandate requiring such action. (Id., ¥ 6, Exhibit 2).

Page 7 of 12




Finally, Petitioner waited nearly three months after she sent the demand letter and received no
response from DSS or Director Lightbourne to initiate the instant action. (Id., §6). Petitioner’s
prelitigation conduct satisfies Graham’s requirements because it put Respondents on adequate
notice of Petitioner’s claim and desired relief, and it provided Respondents with nearly three
months to respond to Petitioner’s demand, which it never did before Petitioner filed her original
petition on December 8, 2013. See Graham, supra, 34 Cal.4™ at pp. 577.

4, Petitioner’s Success Resulted in the Enforcement of Important Rights Affecting the
Public Interest

Having established Petitioner as the successful party, this Court must next evaluate whether
Petitioner’s lawsuit enforced “an important right affecting the public interest.” Woodland Hills
Residents Association, Inc. v. City Council, (1979) 23 Cal. 3d 917, 930-31. The right of
impoverished families to receive government benefits designed to provide those families with
subsistence is a matter of public interest. See Green v. Obledo, (1981) 29 Cal.3d 126, 145; see
also Welf. & Inst. Code, § 10000 (“The purpose of this division is to provide for protection, care,
and assistance to the people of the state in need thereof, and to promote the welfare and
happiness of all of the people of the state by providing appropriate aid and services to all of its
needy and distressed™). It follows then that an action causing the agency charged with
implementing the distribution and regulation of those government benefits to provide greater
protections for benefit recipients constitutes the enforcement of an important right affecting the
public interest. See Beverly, supra, 76 Cal. App.4th at p. 487; see also Gov. Code, § 29853.5(b).

5. Petitioner’s Success Provided a Significant Public Benefit to a Large Class of Persons

To obtain an award under Code of Civil Procedure section 1021.5, a party must also show that its
action conferred a significant public benefit on the general public or on a large class of persons.
Although distinct from the “important right” requirement, it too is evaluated by practically
assessing the gains of the litigation. See Woodland Hills, supra, 23 Cal.3d at 939-41. A
significant benefit may be pecuniary or non-pecuniary and need not be concrete to support a fee
award. Braude v. Automobile Club of Southern Califomia, (1986) 178 Cal.App.3d 994, 1013.

Here, Petitioner conferred a significant benefit on all recipients of EBT benefits. Petitioner’s
lawsuit spurred California’s Legislature to pass AB 20335 and influenced DSS to draft
implementing instructions that provide EBT beneficiaries with farther-reaching and swifter-
acting protections against benefit theft. As a result of the Legislature’s and DSS’s actions, EBT
beneficiaries from a broad a of cash benefit programs (e.g., CalWORKs, Welfare to Work,
Refugee Cash Assistance, Cash Assistance Program for Immigrants, and county administered
GA/GR) are now guaranteed protection against theft of their electronic benefits and they are
entitled to swift reimbursement of those benefits. As noted above, the ability of the needy and
distressed to rely on continued receipt of these benefits is a matter of interest to not only the
individuals entitled to receive the benefits, but also the entire population of California. See Welf.
& Inst. Code, § 10000. Further, Petitioner has presented evidence demonstrating that theft of
electronic benefits is a problem that has affected thousands of individuals enrolled in EBT
programs. (See Prieto Decl., § 22, Exhibit 7).

Page 8 of 12




Accordingly, the Court finds that Petitioner’s success provided a significant public benefit to a
large class of persons.

6. Private Action Enforcement Was Necessary in this Case

A party seeking fees must also show the necessity of private, as opposed to public, enforcement.
Woodland Hills, supra, 23 Cal.3d at p. 942. The necessity and financial burden requirement
““examines two issues: whether private enforcement was necessary and whether the financial
burden of private enforcement warrants subsidizing the successful party's attorneys.”” Lyons v.
Chinese Hosp. Assn, (2006) 136 Cal:App.4th 1331, 1348(internal citations omitted). “The
‘necessity’ of the private enforcement factor . . . looks to the adequacy of public enforcement and
seeks economic equalization of representation in cases where private enforcement is necessary.”
Id. “Anaward on the ‘private attorney general’ theory is appropriate when the cost of the
claimant’s legal victory transcends his personal interest, that is, when the necessity for pursuing
the lawsuit placed a burden on the [Petitioner] ‘out of proportion to his individual stake in the
matter.”” Woodland Hills Residents’ Ass’n, Inc., supra, 23 Cal.3d at 941 (internal citations
omitted). This requirement focuses on the financial burdens and incentives involved in bringing
the lawsuit. Press v. Lucky Stores. Inc., (1983) 34 Cal.3d 311, 321.

Respondent DSS argues that Petitioner’s private enforcement was not necessary because
litigation was avoidable as Petitioner’s rights were ultimately vindicated through passage of AB
2035 and DSS’s issuance of the final implementing instructions. The Court disagrees. As
Petitioner’s evidence demonstrates, DSS expressed no willingness to change its policy
concerning reimbursement of stolen electronic benefits prior to Petitioner’s filing of her original
petition. Although Petitioner ultimately obtained her sought-after relief through legislative and
executive action (i.e., the Legislature’s passage of AB 2035 and DSS’s creation of the final
implementing instructions), there is no indication that such relief would have been obtained
without Petitioner’s initiation of the instant lawsuit. Indeed, both the express language of AB
2035 and Assembly Member Bradford’s statements confirm that AB 2035’s creation and passage
were directly triggered by Petitioner’s initiation of the instant suit. DSS has directed the Court to
no evidence demonstrating that legislative action establishing greater protections against EBT
theft had begun prior to Petitioner’s filing of the original petition.

The Court also finds that Petitioner’s pursuit of this lawsuit placed a burden on her that was out
of proportion to her personal stake in the suit’s outcome. Prior to initiating the instant suit,
Petitioner was the victim of a theft of $720 in CalWORKS benefits from her EBT account.
Although Petitioner was successful in recovering those funds, the process took nearly two years,
prompting her to initiate the instant suit in an effort to reform DSS’s reimbursement policy. Due
to the far-reaching impact of AB 2035’s EBT reimbursement policy reform, Petitioner’s interest
in pursuing this case transcends any individual financial interest she may have in enjoying
swifter reimbursement of stolen EBT funds in the future.

7. Lodestar Calculation

In its reply papers, Petitioner seeks attorneys’ fees in the total amount of $299,394, including a
1.5 multiplier.
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a. The Reasonable Hourly Rate

The Court must first determine the reasonable hourly rate prevailing in the community for
similar work. Petitioner seeks attorneys’ fees for the work of five attorneys at the following
billing rates: (1) Richard Rothschild, a 1975 law school graduate, at the rate of $750/hour; (2)
David Pallack, a 1979 law school graduate, at the rate of $730/hour; (3) Vanessa Lee, a 2001 law
school graduate, at the rate of $500 an hour; (4) Antionette Dozier, a 2006 law school graduate,
at the rate of $460/hour; and (5) Alexander Prieto, a 2008 law school graduate, at the rate of
$440/hour. (See Petitioner’s Exhibit 1 attached to Petitioner’s Additional Supporting Exhibits).
With the exception of Vanessa Lee, Petitioner attaches the resumes for the attorneys claiming
hours worked on the underlying litigation. (See Prieto Decl., 9 4, Exhibit A; Pallack Decl., § 2,
Exhibit A; Dozier Decl., § 3, Exhibit A; Rothschild Decl., § 2, Exhibit A). Petitioner’s attorneys
are employed by Neighborhood Legal Services of Los Angeles County and the Western Center
on Law and Poverty, both of which are non-profit legal services corporations. (See Pallack
Decl., § 7; Rothschild Decl., § 7).

Petitioner also attaches the declarations of Carol A Sobel, a civil rights litigator, and Steven L.
Mayer, a member of the Western Center on Law and Poverty’s Board of Directors, both of
whom are familiar with Mr. Rothschild’s work and both of whom attest that the hourly rates
applied by Petitioner’s attorneys are reasonable in light of the market rates for comparable
services. (See generally Sobel Decl.; see Mayer Decl., § 3). In light of the evidence presented in
support of her motion, the Court finds that the rates sought by Petitioner’s attorneys are
reasonable and correspond to the market rates for comparable services. Notably, DSS does not
present any argument or evidence to rebut the hourly rates claimed by Petitioner’s attorneys.

b. The Number of Hours Reasonably Expended

DSS argues that Petitioner’s counsel expended an unreasonable and excessive number of hours
in connection with the underlying litigation. Although DSS asserts that it was unnecessary for
Petitioner’s counsel to expend the amount of hours claimed, DSS does not specifically attack any
of the timesheets produced by Petitioner’s counsel or any of the individual tasks Petitioner’s
attorneys claim to have worked on. “[CJonclusory and unsubstantiated objections [are] simply
inadequate to rebut the presumption [the moving party’s] fees were reasonably and necessarily
incurred.” Hadley, supra, 167 Cal.App.3d at p. 684. Nevertheless, the Court conducted its own
review of the hours claimed by Petitioner’s counsel.
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The following chart outlines the hours billed by each of Petitioner’s attorneys, the rates at which
those hours were billed by each attorney, and the total amount of fees billed by each attorney:

Attorney Hours Billed Rate Total

Alexander Prieto 280.6 [38.90 of which | $440 : $123,464
are associated with

preparation of the reply
in support of the instant

motion]
Antionette Dozier 61.5 ’ $460 $28,290
Vanessa Lee 17.2 $500 $8,600
David Pallack 74.37 {29.76 of which | $730 $54,290.10

are associated with
memorandum of points
and authorities in
support of the instant

motion]
Richard Rothschild 9.4 $750 $7,050
Total 443.07 $221,694.10

(See Prieto Decl., § 5, Exhibit B; Reply Prieto Decl., 3, Exhibit A; Pallack Decl., ] 3-4,
Exhibits B and C; Dozier Decl., 4 4, Exhibit B; Rothschild Decl., § 5, Exhibit B).

After reviewing the billing records, the Court reduces the hours billed by Petitioner’s attorneys
by 17.2 hours (at the rate of $500/hour), or $8,600, to account for the hours allegedly billed by
Vanessa Lee. Although Petitioner has produce a billing sheet attached to Mr. Pallack’s
declaration allegedly accounting for Ms. Lee’s hours, Petitioner presents no statements from Ms.
Lee accounting for these hours. In addition, the Court finds that the hours billed by Petitioner for
the fee motion are excessive. Thus, the Court reduces the loadstar by $17,116 to reflect the
hours attributed to Mr. Prieto for his work on the reply papers. The Court finds the remaining
hours billed by Petitioner’s attorneys are fair and reasonable.

c. Whether a Multiplier should be Applied

Petitioner asks the Court to apply a 1.5 multiplier to the amount of fees billed in connection with
the underlying litigation, with the exception of fees associated with the preparation of the instant
fee motion. Petitioner claims a multiplier of 1.5 is warranted because Petitioner’s counsel
represented Petitioner on a contingency fee basis and was precluded from accepting to represent
other individuals during the pendency of Petitioner’s action. “[The fee] may be adjusted by the
court based on factors including, as relevant herein, (1) the novelty and difficulty of the
questions involved, (2) the skill displayed in presenting them, (3) the extent to which the nature
of the litigation precluded other employment by the attorneys, (4) the contingent nature of the fee
award.” Ketchum v. Moses, (2001) 24 Cal.4th 1122, 1132. “The trial court's decision to apply a
multiplier to enhance an award of attorney fees ‘is a discretionary one.”” Bernardi, supra, 167
Cal.App.4th at p. 1399.
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Although Petitioner asserts that her attorneys were precluded from representing other qualified
clients during the pendency of her case, she directs the Court to no statements from her attorneys
alleging that they were unable to represent other clients or generally identifying representation
opportunities that were passed on as a result of this litigation. The Court also notes that
Petitioner has not directed the Court to any statements by her counsel attesting that they
represented Petitioner on a contingent basis. Finally, and importantly, this action was stayed for
nearly six months and Petitioner’s counsel filed and argued only one substantive motion. Under
these circumstances, a multiplier is not appropriate.

Disposition

In summary, Petitioner’s motion for attorneys’ fees is granted in the total amount of $186,180.
This amount was calculated as follows: (1) 241.7 hours billed at $440/hour ($106,348) for Mr.
Prieto; (2) 61.5 hours billed at $460/hour ($28,290) for Ms. Dozier; (3) 74.37 hours billed at
$730/hour ($54,290.10) for Mr, Pallack; (4) 9.4 hours billed at $750/hour ($7,050) for Mr.
Rothschild, for a gross total of $195,978.10, (5) minus a 5% reduction ($9,798) of the gross total
to reflect duplication of efforts among the four attorneys.

IT IS SO ORDERED
July 24, 2014 LUIS A. LAVIN

Hon. Luis A. Lavin
Tudge of the Superior Court
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